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#79819 Memo (Memo NunAnwdaadeuliinududauingliagng)

TO: Susan Daniels

FROM: Examinee

DATE: February 26, 2019

RE: Andrew Remick matter
MEMORANDUM

II. STATEMENT OF FACTS [OMMITTED)]

III. EVALUATION OF REMICK'S NEGLIGENCE CLAIM AGAINST LARRY
DUNBAR

In order to establish a viable cause of action in negligence, a plaintiff's complaint must

allege the following four elements of negligence: (1) duty: a legal obligation requiring the

actor to conform in a certain standard of conduct; (2) breach of duty: unreasonable
conduct in light of foreseeable risks of harm; (3) causation: a reasonably close causal
connection between the actor's conduct and the resulting harm; and (4) damages,
including at least one of the following: lost wages, pain and suffering, medical expenses,
or property loss or damage. Weiss v. McCann, (Fr. Ct. App. 2015) citing to (Fisher v.
Brawn, (Fr. Sup. Ct. 1998)). A person has an affirmative legal duty to act only if created
by statute, contract, relationship, status, property interest, or some other special
circumstance. Ellis v. Dowd, (Fr. Sup. Ct. 1995). Ordinarily, under common law there is
no affirmative duty to act, unless the act is a voluntary act, or the actor assumes the duty




1A0.3 URArans (TQF3 Faculty of Law)

to use reasonable care. Id. The voluntary act giving rise to an affirmative duty to act and
the assumption of a duty to act is often referred to collectively as the "affirmative duty"
or the "Good Samaritan" doctrine, and is codified in the Restatement (Third) of Torts §§
42 and 44 (2012). However, and in this case, it appears that Remick has a viable claim for
negligence against Larry Dunbar, who had an affirmative duty to exercise reasonable care
and failed to do so causing Remick's injuries.

1. Duty: Larry Dunbar had an affirmative duty to act with reasonable care as a rescuer
with intent to render assistance to Remick.

Under the Restatement Third of Torts, § 42 states that a duty is created based on an
undertaking. An actor who undertakes services to another and who knows or should
know that the services will reduce the risk of physical harm to the other has a duty of
reasonable care to the other in conducting the undertaking, when (a) the failure to
exercise such care increases the risk of harm beyond that which existed without the
undertaking; or (b) the person to whom the services are rendered relies on the actor's
exercising reasonable care in the undertaking. Restatement § 42(a),(b). An undertaking
occurs when an actor knowingly and voluntarily renders services on behalf of one
another to reduce the risk of harm, or when circumstances would lead a reasonable
person to believe that the actor is doing so for those purposes. Thus, a person rendering
services to aid another and who knows or should know that the services will reduce risk
of physical harm, the actor rendering the services must exercise reasonable care. The
standard of reasonable care can be breached by an act of commission (misfeasance), or an
act of omission (nonfeasance). Restatement § 42 Comment [c]. However, even when a
person does not have a duty to act, and that person "takes charge" of another person.

Here, Dunbar voluntarily stopped his truck alongside Remick's car got out of the car and
asked Remick if he needed assistance. Remick's car had just stopped working while
driving and would not restart, nor would the dashboard illuminate, nor would the hazard
lights work. Larry responded that he was a mechanic and offered to help Remick and
intentionally did so. Dunbar voluntarily undertook a service to Remick, and knew or
should have known that Remick was currently had a risk of physical harm, and that the
services Dunbar intended to render would reduce Remick of the risk of physical harm.
Dunbar likely knew this because Remick had told Dunbar about his injuries that he
sustained from his own actions while attempting to move the car off the road. Dunbar
knew or should have known that Remick was in a great risk of physical harm because
Remick's car was still located in the road, on an active roadway. Here, Dunbar began to
attempt to fix the car at approximately 5:15 p.m., at which point it started getting dark,
Remick was concerned that the presence of his car on the road was dangerous especially
with him still inside it. Remick asked Dunbar to push the car off the road onto the
shoulder, and told Dunbar that he had emergency flares in the trunk, however, Dunbar
refused these other options and repeatedly told Remick "not to worry." Furthermore,
Remick was relying on Dunbar to exercise reasonable care because Dunbar stated that he
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was a mechanic, and a reasonable person would believe that a mechanic would know
about road safety or that the problem should be fixed relatively quickly before the risk
increased any further. Thus, Dunbar had a duty to exercise reasonable care because
Remick relied on Dunbar for assistance, and reasonably would believe that Dunbar was
doing so because Remick could not do so himself and was in an increasingly risky
situation, and Dunbar knew or should have known that his services would reduce the risk
of harm to Remick because the quicker he got the car started the quicker Remick could
drive instead of being stalled in the middle of the road.

Under the Restatement Third of Torts, § 44 states that even when no duty to act exists, an
actor may have a duty to exercise reasonable care when the actor takes charge of another
person who reasonably appears to be: (1) imperiled; and (2) helpless or unable to protect
himself or herself. However, this section is limited to instances in which an actor takes
steps to engage in a rescue by taking charge of another who is imperiled and unable to
adequately protect himself or herself. Restatement § 44 Comment [c]. Furthermore, the
duty is limited in scope and duration to the peril which the other is exposed and requires
that the actor voluntarily undertake a rescue and actually take charge of the other. Id. A
person may be rendered helpless by the innocent or tortious conduct of another, or by his
or her own conduct. Restatement § 44 Comment [g]. However, the rescuer must take
charge of the helpless individual with the intent of providing assistance in confronting the
then-existing peril. Id.

Here, even if Dunbar had no duty to act, he likely assumed the obligation to act by taking
charge of Remick who was imperiled and helpless. Remick was imperiled because his
care was stalled and stuck in the middle of an active roadway. Remick rendered himself
helpless and unable to protect himself (which is allowed under § 44) when he attempted
to push his car off the road and twisted his ankle and could not put any weight on it or
move, sufficient for actual impairment. Here, Dunbar's actions are consistent with an
assumption of a duty to act with reasonable care because his affirmative actions to intend
to render services for Remick's benefit by fixing his car. The Franklin Court of Appeals
ruled in Thomas v. Baytown Golf Course, that in order to show a defendant "took charge"
there must be a showing that through affirmative action an obligation was assumed or
that services rendered were intended for the benefit of the plaintiff. Thomas v. Baytown
Golf Course, (Fr. Ct. App. 2016). Here, Dunbar offered assistance and immediately took
charge to fix Remick's car and Remick had no direction over what Dunbar was doing. In
Boxer v. Shaw, the Franklin Court of Appeals found that because the defendant did not
have direction or control over what the defendant and plaintiff did, that the defendant did
not actually "take charge" of the plaintiff. Here, Dunbar had absolute control over the
circumstances and situation and Remick was helpless and could not move, despite
Remick's pleading to have Dunbar move the car off the road or to use road flares, Dunbar
still went on with what he was doing and did not listen to Remick. Thus, Dunbar
voluntarily took charge of Remick as an imperiled and helpless individual and was
required to exercise reasonable car, extending only to the scope and duration of the risk
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that Remick was under and the risk that made Dunbar voluntarily to undertake rendering
services to Remick. Here, this risk is the risk that Remick was stuck in his stalled car in
the middle of a roadway, the risk inherent with an active roadway is that other cars may
crash into a stalled car on the roadway. Here, Dunbar was attempting to fix Remick's car
to get him off the roadway. Thus, Dunbar had an obligation to act with reasonable care
and his obligation and liability extended to the harm that actually occurred, Remick's car
being struck by another car. Thus, in order for Dunbar to have breached his duty of
reasonable care, Dunbar's actions must be contrary to reasonable care under the
circumstances.

2. Breach: Larry Dunbar breached his duty of reasonable care to Remick by failing to
exercise reasonable care failing to use a road flare.

In Fisher, the court stated that a duty must be recognized by law and must obligate a
defendant to conform to a particular standard of conduct in order to protect others against
unreasonable risks of harm. In this case, Dunbar's duty was to act with reasonable care. In
order for Dunbar to have breached his duty of reasonable care, Dunbar's actions or
omissions must have failed to conform to the standard of reasonable care to protect others
against unreasonable risks of harm. Here, Dunbar failed to act with reasonable care
because his rendering of services left Remick in a worse position than when he found
him. After Dunbar found Remick it started to get dark, the risk of a car hitting Remick's
car in the middle of the road increases as it gets darker, Remick's car had no lights or
hazard lights, and Dunbar did not put his hazard lights on, on his truck. Dunbar, if he had
acted with reasonable care, would have used one of Remick's road flares, or at the very
least pushed Remick's car off the road onto the shoulder, as Remick suggested. The use
of road flares or Dunbar's truck's hazard lights or moving Remick's car off the road would
have substantially decreased the risk of harm that Remick was already under. Thus,
because Dunbar conduct amounts to nonfeasance of an affirmative obligation that Dunbar
had to act with reasonable care and failed to do so, it is likely that Dunbar breached an
affirmative duty to Remick.

3. Causation: Larry Dunbar caused Remick's injuries through conduct amounting to
nonfeasance that resulted in Remick's injuries.

The Franklin Court of Appeals, in Weiss, determined that causation is a reasonably close
causal connection between the actor's conduct and the resulting harm. Here, Marsha
Gibson stated that she did not see Remick's car, because it was unlit, until it was too late
and even her immediate stopping on the brakes did not stop her car from colliding into
Remick's car. As a result, it is a logical conclusion that if Remick's car was illuminated
that Gibson would have seen the car and been able to stop earlier and not have collided
with Remick's car. However, the evidence states that Remick's car was around a bend in
the road, whether Remick's car was lit or unlit may not have had an effect on the amount
of time Gibson had to stop. Although Gibson's statements makes it seem likely that it
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would. Therefore, had Dunbar used the road flares, or turned on his own hazard lights, or
pushed the car off the road, Remick's injuries would not have occurred. Thus, it may be
said that there is a reasonably close causal connection between Dunbar's lack of conduct
and Remick's injuries.

4. Damages: Larry Dunbar caused Remick's injuries, which Remick can prove.

The Franklin Court of Appeals in Weiss determined that damages include at least one of
the following: lost wages, pain and suffering, medical expenses, or property loss or
damage. Here, Remick can prove damages that resulted from the car accident as a result
of Dunbar's actions. Remick cannot sue for damages for injuries he sustained to himself,
including the twisted ankle, unless there is sufficient evidence that the car accident
aggravated that injury in a determinable severity. However, Remick can likely prove that
Dunbar is liable for the damages stemming from the car accident including, the medical
expenses for the dislocated shoulder, broken arm, and minor concussion. Remick also
likely has a claim for lost wages which are of dire concern right now because Remick is
unable to operate his construction business, which is currently failing, and the reason why
he can't operate the construction business is due to the fact that Dunbar caused these
injuries to his extremities, which he needs to work on the construction site. Remick also
likely has a claim for damages to his property, his car, because Gibson would not have
crashed into the car if Dunbar had used the road flares or otherwise illuminated the scene.

IV. CONCLUSION

Therefore, and for the reasons stated above Remick likely has a viable claim for
negligence against Dunbar.
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